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(b) Contracting officers should allow
offerors to propose more than one prod-
uct that will meet a Government need
in response to solicitations for com-
mercial items. The contracting officer
shall evaluate each product as a sepa-
rate offer.

(c) Consistent with the requirements
at 5.203 (b) and (h), the contracting offi-
cer may allow fewer than 30 days re-
sponse time for receipt of offers for
commercial items.

[60 FR 48241, Sept. 18, 1995, as amended at 62
FR 264, Jan. 2, 1997]

12.206 Use of past performance.

Past performance should be an im-
portant element of every evaluation
and contract award for commercial
items. Contracting officers should con-
sider past performance data from a
wide variety of sources both inside and
outside the Federal Government in ac-
cordance with the policies and proce-
dures contained in subpart 9.1, section
13.106, or subpart 15.3, as applicable.

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996; 62 FR 51270, Sept. 30,
1997; 62 FR 64917, Dec. 9, 1997]

12.207 Contract type.

Agencies shall use firm-fixed-price
contracts or fixed-price contracts with
economic price adjustment for the ac-
quisition of commercial items. Indefi-
nite-delivery contracts (see subpart
16.5) may be used where the prices are
established based on a firm-fixed-price
or fixed-price with economic price ad-
justment. Use of any other contract
type to acquire commercial items is
prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall
rely on contractors’ existing quality
assurance systems as a substitute for
Government inspection and testing be-
fore tender for acceptance unless cus-
tomary market practices for the com-
mercial item being acquired include in-
process inspection. Any in-process in-
spection by the Government shall be
conducted in a manner consistent with
commercial practice.
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12.209 Determination of price reason-
ableness when contracting by nego-
tiation.

When contracting by negotiation for
commercial items, the policies and pro-
cedures in subpart 15.4 shall be used to
establish the reasonableness of prices.

[62 FR 258, Jan. 2, 1997, as amended at 62 FR
51270, Sept. 30, 1997]

12.210 Contract financing.

Customary market practice for some
commercial items may include buyer
contract financing. The contracting of-
ficer may offer Government financing
in accordance with the policies and
procedures in part 32.

12.211 Technical data.

Except as provided by agency-specific
statutes, the Government shall acquire
only the technical data and the rights
in that data customarily provided to
the public with a commercial item or
process. The contracting officer shall
presume that data delivered under a
contract for commercial items was de-
veloped exclusively at private expense.
When a contract for commercial items
requires the delivery of technical data,
the contracting officer shall include
appropriate provisions and clauses de-
lineating the rights in the technical
data in addenda to the solicitation and
contract (see part 27 or agency FAR
supplements).

12.212 Computer software.

(a) Commercial computer software or
commercial computer software docu-
mentation shall be acquired under li-
censes customarily provided to the
public to the extent such licenses are
consistent with Federal law and other-
wise satisfy the Government’s needs.
Generally, offerors and contractors
shall not be required to—

(1) Furnish technical information re-
lated to commercial computer software
or commercial computer software doc-
umentation that is not customarily
provided to the public; or

(2) Relinquish to, or otherwise pro-
vide, the Government rights to use,
modify, reproduce, release, perform,
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display, or disclose commercial com-
puter software or commercial com-
puter software documentation except
as mutually agreed to by the parties.

(b) With regard to commercial com-
puter software and commercial com-
puter software documentation, the
Government shall have only those
rights specified in the license con-
tained in any addendum to the con-
tract.

12.213 Other commercial practices.

It is a common practice in the com-
mercial marketplace for both the
buyer and seller to propose terms and
conditions written from their particu-
lar perspectives. The terms and condi-
tions prescribed in this part seek to
balance the interests of both the buyer
and seller. These terms and conditions
are generally appropriate for use in a
wide range of acquisitions. However,
market research may indicate other
commercial practices that are appro-
priate for the acquisition of the par-
ticular item. These practices should be
considered for incorporation into the
solicitation and contract if the con-
tracting officer determines them ap-
propriate in concluding a business ar-
rangement satisfactory to both parties
and not otherwise precluded by law or
Executive order.

[62 FR 264, Jan. 2, 1997]

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do
not apply to contracts and sub-
contracts for the acquisition of com-
mercial items when these contracts
and subcontracts are firm-fixed-price
or fixed-price with economic price ad-
justment (provided that the price ad-
justment is not based on actual costs
incurred). See 48 CFR 30.201-1 for CAS
applicability to fixed-price with eco-
nomic price adjustment contracts and
subcontracts for commercial items
when the price adjustment is based on
actual costs incurred. When CAS ap-
plies, the contracting officer shall in-
sert the appropriate provisions and
clauses as prescribed in 48 CFR 30.201.

[63 FR 9054, Feb. 23, 1998]

48 CFR Ch. 1 (10-1-98 Edition)

Subpart 12.3—Solicitation Provi-
sions and Contract Clauses
for the Acquisition of Com-
mercial Items

12.300 Scope of subpart.

This subpart establishes provisions
and clauses to be used when acquiring
commercial items.

12.301 Solicitation provisions and con-
tract clauses for the acquisition of
commercial items.

(a) In accordance with Section 8002 of
Public Law 103-355 (41 U.S.C 264, note),
contracts for the acquisition of com-
mercial items shall, to the maximum
extent practicable, include only those
clauses—

(1) Required to implement provisions
of law or executive orders applicable to
the acquisition of commercial items; or

(2) Determined to be consistent with
customary commercial practice.

(b) To implement this Act, the con-
tracting officer shall insert the follow-
ing provisions in solicitations for the
acquisition of commercial items, and
clauses in solicitations and contracts
for the acquisition of commercial
items:

(1) The provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items.
This provision provides a single,
streamlined set of instructions to be
used when soliciting offers for commer-
cial items and is incorporated in the
solicitation by reference (see Block
27a, SF 1449). The contracting officer
may tailor these instructions or pro-
vide additional instructions tailored to
the specific acquisition in accordance
with 12.302;

(2) The provision at 52.212-3, Offeror
Representations and Certifications-Com-
mercial Items. This provision provides a
single, consolidated list of certifi-
cations and representations for the ac-
quisition of commercial items and is
attached to the solicitation for offerors
to complete and return with their
offer. This provision may not be tai-
lored except in accordance with Sub-
part 1.4. Use the provision with its Al-
ternate | in solicitations issued by
DoD, NASA, or the Coast Guard that
are expected to exceed the threshold at
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